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MtTl' 


7 ^', 


If 


A • iyTTP .ODT:C TxOM 

.This reply brief is sul'^.dtted to correct certain parts of 
t)ic separate stateirent of facts contained in the Brief of Appellee, 
K to provide additional argument on oiu of the two issues presentrd 
I to this e-.urt by Appellant in the light of Appellee's brief, and 

' to brief the issue presented by Apprllce's Cross Appeal. 

?* 

, B. SUPPLF?!FN7Au S T ATFITNT OF FA CT'^ 

Appellants believe that certain of the facts a^'’ded by 
Appellee's stateirent of facts arc inaccurate or inor'ir.plcto ^s 
^detailed ht.'iov/: : " 

1. Only the" AMFC basic need standard was raised frcir 
89.5» to loot in November of 1970. Compare Brief of 
Appellee at 5. The o her components of th<' overall 
standard were either reduced or eliminated. See App.rdix 
of Exhibits at A-3, A.-P; /.ppendix at A-7A. 

2. Fire insurance special needs v;cre novf r eliminated; 
they v7crG mace subject to the prc~existincf shelter ir'''xi.!ra. 
See A.ppcndix at A-64. Compare brief of Apprllcc at 4-5. 

3. In the comparisoi^s of the cost of sheltc-r exceptions, 
shelter in general a.nd ala. A NFC payments, th * oer recipient 
..'osts shown on page 7 of Appcl3ce’s Brief arc yearly costs 
for overall payments and monthly costs for sh^-ltcr and 
shelter exceptions. See .‘'ppi ndix of Exhibits at A-37. 

4. The facts stated or page 7 ard^fi of Appellee's Brief 



ChA: Z. 










^ rolcitive to savings to th^: state from changes introduced 

in November 1, 1970 arc disputed. In statirg the 
savings to the state, defendant has totally omitted the 
savings from the deletion of non-recurring special nerds. 
Judge Coffrin found that to be a ''significant omissi. n.' 
Transcript p. 137. Defendant oas also oirmitte.d any con¬ 
sideration cf the November 1, 1970 policy chanre mal.ing 
General 7ssistance unavailable to ANFC recipients althrugh 
the nevr General f-ssistanco policy v/as considered ' an 
essential and inteoral part of this overall chance.'’ Sec 
Plaintiff's Exhibit No. 1 in Appendix of Exhibits at A-4; 
Transcript pp. 133-37. 

5. On page 8 cf Appellee's Brief, he speabs of an averaging 
of special reeds on November 1, 1970. That avoragino 
actually took place around August, 1971. See Appendix at 
r-64. Further, the averaging and addition ct fire insurance 
took place after all other soccial needs V7c.rc averaged- 
See Transcript pp. 190-91 . 

C. 

I. The Eliminatien ef Shel ter Exceptio ns in the A^TFC Preorar 
Violated C A 02(a)(23) of the Soci al Sec urit y Act . 

Two points made in AppelIre's Brief on the riimination of 
Shelter Exceptions neccssitatt retuttal: (1) vrhothci the climinatici 
of sii. *tcr exceptions v^as offset by fair pricinn - that is, averaainr 
- into the baric need standard and (2) v'hcthrr sn< Iter c.xccptirns 
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were part of the ANFC shelter iraxira. 

The heart of Appellee's argument on the shelter exception 
question is contained in his overall characterisation of what 
occurred on November 1, 1970 - the date v^hen shelter exceptions 
were eliminated! 

. . . Vermont has increased its expenditures 
in the ?J^FC program so that the benefit wi? 1 be 
m.orc equitably spread, by averaring the shcltci. 
exceptions throughout -he entire caseload. 

Brief of r.ppcllce at 18. This undcrlyino thesis, is stated numerous 
-- 

times in hppcllce's Brief. Sec Brief of Appellee at 20-?!, 22, 

24, 25. Tt me point. Appellee enlarges further on the theory 
by stating that shelter exceptions were part of the- "basic need 
standard'. See Brief of AppelIco at 20. 

/ppelloe's characterization is v’holly at odds with thr 
findings of Judge Oakes and all o>‘ tl'.c evidence in this case. In 
his Opinion and Order of October 13, 1972, Judoe Cakes foona: 

IT "^ppeTleo has made only one roTercnco to the record to support 
Fis assertion. See Brief ' >f A-ppc l lcc at 20-1. On that occasion, 
A.ppellec quotes Judge Coffrin as ^fli.dine that shelter cxcentiors 
were ''averaged throughout the' total ANFC pmula^.ion and were totally 
eliminated as identifiable itcir.s in the ''■asic need standard." 
Appendix at A-65. That referoner is x»hrlly misrepresented. Tee 
finding referred to dealt with fivv^ insurance, not shelter excep¬ 
tions. Moreover, the full sentence (which is tiimcatcv. in Appe¬ 
llee's quotation) stated that unlike the fire insurance ernpenent, 
those items of need that vrr,re averaged on November I, 1970, vrcrc 
totally eliminated as identifiable items ir-. the basic need standard. 
Sec Appendix at A-65. Nowhere decs Judge Coffrin find that 
shelter exceptions x^'ere• averaged across the Ah^C caseload and added 
to the basic" need standard. Indeed, Tudge Oakes Iiad already made 
a contrary finding. 


I ■ 

f- 
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The allowance for housino (xceptiens vas, in 
effect, a dcrnvvrc’. ndiustrent rf the overall 
standard of need. Mthouoh the payir^cnt for 
the "basic allov;ancc'' coppenent of the over¬ 
all standard of need was increased frop P7 
tc 100 per cent of the separate standard, of 
need for that component., that increase did 
net take into account the reduced level of 
housing benefits. ^ 

?. ppondix at r-56. It is undisputed, that the basic need crpprncnt 

of the ;rTFC program - the only corpenent raised rn Neverber 1, 19/'’ 

- has never included the cost of rheltcr. See, e.r., xiantjcript, 

pp. ^8-50 (Testipony of Vasili Bellini, Director of JrFC rregrap); 

appendix of exhibits at A-r (ITcvorhcr 1, 1970 :iT?C rorulations 

shewing conprnents of basic need standard). It is alsr undisputed 

that when special needs were averaged and priced into the baric need 

standard, shelter exceptions were not averaged. Fee Transcript 

p. 175 (TestiPony of Bert Spith, Assistant Director of riWC Proorap) 

Appellee's assertion of fair avernrinc of shelter cyccptions 

is actually an argument that decreases in me coppom nt of th<‘ ever- 

all need standard can be offset and. validated, by incrrascs in a 

different copponent. Foe Defendant' r Pcp.crand.up of Law 3, i (Larch 

15, 197^'.) This arov-incnt V7as specifically rojoctee by Ju''ec- Cal c.s 

27—^Ithe'ugh' iT”ls net in JssuF^iTth.xs case, Appellants do net 
believe that averaging cf shelter cyceptirns intc the basic neee 
standard x.culd ermpiy with <3 ^-02 (a) (23)^ especially unc.or the iewer 
court's test cf significance. P.o.sad.e. ones net authori..c splittin 
a need component (here, !u using) ancl averaoino part of the ccppc- 
nent in order tr pare benefits vrhile p.aiiitain.ing dollar maxima. 

Such a splitting of a reed com.ponr,nt while maintainino a maxim.’..'' 
would, allov; par.ing of benefits in the context of a maximuir. system 
in dii-cct violation of the Cmgrossicnal purpose. 


• 


because it authorized shufflino fvne's fron' one oroun of ?mfc rcci- 

y 

pients to another and ohscured the actual iirrect. 

The clear holding Rosado y. Wyman ^ 397 U.F. J97 (1969), 
is that e ach specific item of the overall need and payment standard,', 
ipust be dealt v.’ith in such a v;ay as to coir.ply v/ith 5 '^-O^Ca) (23) 
of the Social Security ?ct. Deficiencies in the treatrent of one 
item may not be justified by favorable treatment of another item 
whether or rot there is an overall decrease in brncf.lt Irvels. 

See 397 U.S. at ^19. This holdino has been reiterated in numerrus 
eases and in nuir.ercus cor'-.exts. See, c.o.'^ Rcssolli \ / ffec k, 


SOS r.2d 1277, 1280 (1st Cir. 197''); Rosado v. hhy ma.n, ‘31 r.2d 619, 
628 (2d Cir. 1970); Alvarado v . Schmidt , 369 F. Supp. -XAl V.D. V7is. 
197^). There is no question of its application to this ease. 

Even if Appellee's theory had merit, the faocual basis for 
it is lackinq. Judge Coffrin m-adc' nr findinr*s t'' support Appellee's 
theory ane Appellant has consistently disputed ApneHoe's factual 
allegations. Fee Transcript pp. 27-29, 133-37. Tc best, Arpolloo'c 


57 “ The' basic neecV standard is the largest” of the three components 
and includes food, clothino, fuel and utilities v.ithin it. Because 
of this and the na^ne of the com.roncnt, any increase in the compo¬ 
nent tends to totally obscure any decrease in otner ermponents. 

The public perception of an increase from 89.55 to 1005 of basic 
need is obvious. The aggregate loss from deletion of individual 
recurring and non-recurring special need.s and shelter exceptions, 
coupled with the less of the ability to resort to General Assis¬ 
tance and. changes in specific components such as fire insurance, 
is net obviousI This difference in apparent impact has enabled 
Appclloe to boldly claim that Ai^FC recipients gained in 1970 al- 
thcuoh the evidence in support of this allecra'ion was plainly 
incomplete and Appellant has consistently disputed the claim (and 
its relevance). See Transcript pp. 27-29, 122-25, 133-37. 







thcrry ’.:ould v;rirrant u nc’’ triaJ. '^hcrc the rvv. rail rain rr l'‘sr tr 
'NFC recipients cn Ncvoi?hrr 1, 1970 V'culd he rxnlorocl. 

The socend print in need rf r1 arificatirn in r*" sprnsc tr 
Appellee's brief is the questirn rf v/hether shelter t xcertiens ver. 
part of the ANFC shelter maxim. Appellant has a roue d that shelter 
cxccptirns v/oro part of the iraxirruir, pcncrally because thr rp-prsir : 
ccnclusirn V7culd lead to vmliholy results and v’culd urdorrinc the 
policy of 5 ^02 (a) (23). Fee Brief of Z ppellant at lil -. 

o 

Aopcllce has arcued that shelter cxccptirns v’crr net part 
of the TIU'C shelter maxima and has rfferod a nev; charactrrizatirn 
cf s’^elter cxccptirns. He arcucs they are "part of the basic need 
standard.’ Brief of rppclloc at 20. There is evidence that 

any shelter needs v.’crc ever included in the basic nerd standard, 
and it is impcssible to find ary indication that shelter ''xcc.ptions 
are part cf the basic need standard. Sec p. 5, supra . VTiat- 
ever the merits rf Appellee's rtlmr arruments against c^nsidcrino 
shelter cxccrtions as part cf the maxima, his alternative discriptior 
cf shelter maxima is clearly inaccurate. 


Zy The other factors facarine- on the treatment of EHr:Itor exceptions 
are covered in Appellant's Brief, includino the use rf exceptions 
to establish initial and. continuinr elipibility. /ppellant v’culd. 
emphasize, however, her position that the cpiniens of welfare 
department adirinistrato.rs - especially in view cf the conflicts in 
these opinions - should be considered inly minor factors because 
these opinions are based on hypothetical events and have no prac¬ 
tical sionificarce except t-' the rutermr. rf this litioatirn. 
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I^ • The Flimination by Dcfcr.«^'\rt £f_Fi re Insurance r.llct- 
Fion t s for 7ITFC Rcciricnts v^hosc Shelter Crstn vcrc at the raxirrur 
Viclatcc’ r ^.02{n)(23) of the PocIpI Securit y I.et , ^2 U.S.C. f 
id) (23), and Rcrulations Promulratcd Ther eunder. 

Prior to novoroher 1» 1970, rocipientr of rJlTC vrero cntitlci'’ 
to parcheirr fire 5.nsurancc and obtain rriFburscr''. nt frer. tbc Depart¬ 
ment of Social V7clf?.rc by an allotircnt in the merthly ^^rart. See 
Plaintiff's Exhibit ITo. 2 (7ppcncUx rf Exhibits at 7-18). There 
vras nc' aaximuir. on the paionent ef fire insurance. On ITovcrhc.r 1, 
1970, dcfor.f^ant brought fire insurance v’ithin the rental iraxira* 
sc that a recipient could be reirJ ursed for the cost of fire insur¬ 
ance only if the combined cost of fire insurance , xratcr and rent 
v/as belov’ the applicable rental raximur. Pc- Plaintiff's Exhibit 

V 

Mr . 1 (7ppcnclix ef Exhibits at P-?} . 

The shift of fire insurance from the status of a special 
need iter to part of the shelter corponent, subject to the shelter 
maxiira, c-an bo vievxd either as a lov;erino of thr shelter r.axira or 
as the imposition of a raK.'.rum or ffro insurance so as to reduce 


57 5ppcTlco~has assorted in hTsTfief'^at'fire insurance “fas 
treated, in the sai^c fashion as all other special needs, namely 
elimination" andi much of his aroumert is based on this proposition. 
See Brief ef /ppellcc rt 29-3^. That assertion is at variance v;ith 
the- facts and findings of Judge Coffrin. Pec rppendix at a-C'; 
Plaintiff's Pxhibit !Tr . 1. in r.ppcrdix of Exhibits at 7-7 (rcru- 
laticns describinc treatment ef fire insurance after November 1, 
1570) > Transcript pp. 190*-r5 (T: stirony of Bert Prith) . Fire 
insurance payments v’crc nev-r rhrlly ''eliminated"; they v;crc 
placed under the shelter maxima. 





payinentr for this item. If viev^ec?. as a lov’erinr of the existir.r 
shelter maxima, then the clear v’ording as v’ell as intent of 5 ''^0? 

(a) (23) v’as violated. If vicvrcd as the imposition of a nrv’ maxiru-T" 
on fir^: insurance, -.hen the clear intent of f? ^02(a)(23) has bre n 
violated because defendant was able to pare dov^n oavrentr for fire 

f./ 

insurance v’ith the use of a dollar maximum.. See /Ivaiado v. 
Sc hmidt , 317 F. Fupp. 1027 (r.d. ”is, 1*'70) . Viewd from eith'-r 
perspective, the hrincirg of fire insurance und* r the shrltcr 
maxima violated H ^02 (a)(23). 

T'Thilc T'ppc.'llce did not dispute the ahovc' analysis in the 
District Court, he atter.pted to shov.’ that any illegality introduced 
in ITovcmfccr of ir70 vias obviated by the placing of averared fire 
insurance needs into the basic nerd standard in Tuevist of 1*'71. 

In doing this, he did not change the availability of fire insurance 
to those with shelter costs brio’.’ the maxira, but, in cssmeo, 
double - covered fire insurance by costing it, alone v.’ith other 
special needs, into the baric need standard. See 7p> at 

ST Sutjccting^ jPlre^Tnsuraricc to t?.e n'axirum has tFio subsidary 
effect of obreurino the need and pa^fTrrnt standard since the availa¬ 
bility of fire insurance dr'pcnds on an unrelated variable - the 
amount a recipient pays for shelter. It could also be loolred at 
as a non-’’ratable'' reduction althouoh the fact that fire insurance 
has not been averaged m.akos the ”r.cv; maximum." characterization 
more appropriate, c-'oe <"5 C.F.P. f 233.20 (a) (2) (ii) . 
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65,-70, -71. Althouoh it is clt ~r the dr fc.rf'’ant could averarr a 
special nocf’. into the basic standard consistent vrith f ''.02 (a) (23) 

See Hev; Jersey bTTO v. Cahil l, 3'*9 F. Supp. 501 (P.F.J. 1''72) , the 
^iverapinp allerc-dly done in this case did not validate the restric¬ 
tions on fire insurance payments for tv’o reasons. 

The first reason is that the averaeine was a sirrlc ex'"rci.':e 
in bookhcepine, done after the fact, and r’ith no resulting "impact 
on the basic need standard. The defendant had. already increased 
the basic need stand.arcT by tv.’o dollars per person to arc-aurt for 
special needs. Since the avoraned cost of fire insurance allotments 
was $.16 per person, the defendant added it to the t^’o dollars per 

y 

person and rounded back to tv*o dollars. In viov- of this evidence 
Judre Coffrin found: 


77 tF.o ^ 16 adicTcd for fire Insurance” coul'-'' Have been sipnificant 
?cr larger families. For example, for a fam.ily cf four, the need 
standard arrlicablc to special needs should be nine dollars (-^-x 
“2.16 rounded) rather than the oioht dollars d^x$2) actually used 
by defendant. The failure of deft ndant to reflect t)’C- impact of 
added fire insurance costs for larger families is evidence that 
the attempt to add fire insurance tr the basic need standard v'as 
made solely to provide a defense tc an attack on the treatment 
of fire insurance in 1970 v.’ith.out any meaninrful c^aroc in the need 
or payment standards. 



[T]hc fret thr.t the rouneinc process effectively 
rcitiovcf’. fire insurance frer the stan(''arfl ef need 
under defendant's interpretntirn of vrhnt became 
ef fire insurance prerpts us tc ernsider more 
stringently hcv; fire insurance vas in fact treated 
under the nevT rcqulatory scheme. 

«/ ' 

Sec Appendix at 7'.-70. 

The second roasen is that defendant continue c to indue.c 


fire insurance under the shelter maxima after all^oedly averarir.o 
fire insurance allotments int^' th^ basic need standards. Ts a 


result, fire insurance appears tv/icu in the nTFC rverall need stan¬ 
dards although recipients need a fire, insurance allotment erly once 
(if at all). It is clear that d-uMc erveraoe of fire insurance vras 
unjustified’ and an attempt to avoid the mandate ^ 402 (a) (23). 


item. 


’s had 


iinrnct ef fire insur.-mcc in the rrunrine process, .-.rcuine th. t th. 
rcundinr from f?.16 tc $2.00 affected all special neer item. 
Penally and did not effectively eliminate the fire insurance 
In viev’ of the evidence that fire insurance v.’as averarce anc 
addeJ to the basic need standard after all other special roe- 
beer averaoed and added, Judec C.r ffrin found: 

In'this reoard v;o n.'^tc that the cvii cnee is inc'^r- 
sistent with any cententi'^n that the per item av- 
craoc of the eliminated needs vas rcduccc pro rata 
tr yield the rounded, fipurc ef $2.00 per recipient. 

See Appendix at 7-74, n.7. In reachinr such a conclusion, the 
lowcr^ceurt has considerable discretion and cannot be reversec 
without a showinr that the findino v'as clearly erroneous. See 
Rosado V. T;^an, 437 F,2d 619 (2d. Cir. 1970): Rffcl_li_v^ff^K, 
5CrT:2d"l277"Tlst Cir. 197^). The cvidorco cP-arly supports 
the conclusion. See Transcript pp. 190-95 (Testimcny rf Bert 

Smith) . 
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Scc 45 C.F.R. C 233.20 (a)(1) (c.ctcrir'inatirn <~f nccr'' irnst he objec¬ 
tive); Maretti v. 342 F. Eupp. P23 (D. Cenr. 1^72) (can net 

make assumptions on nccci at variance vrith the facts) . In asscssine 
the validity ef need and. payment standards under f 402 (a) (23), 
the lex'cr court may eliminate duplications in covcracc of needs. 

See Rosad o v. Wyman , 322 F. Supp. 1173, 1195-8f (S.D.IT.Y.), 
aff'd, 437 F.2d fl? (2d Cir. 1?70; aff' d, 402 U.S. OTl (1071). 

In this case the lov’cr court eliminated the duplication, by 
find.inr that it "was improper t'-' place [fire insurarco] ... in 
the list I'f needs wholly eliminated .for purposes of distrihutin.o 
its price throuphout the T'NFP caseload" and refused to rive any 
affect to the alleo-cdL averaoino that took place in 1"'71. 

In refusing to oive effect to the dofcpd.ar.t's alloord costir 

of fire insurance into the basic need stant'ard and find.ino that the 

placinr of fire insurance un^''rr the shelter maxima violated 7 402 

(a) (23) , the lev.’cr court acted vrithin its discretion, and sh-- uld be 

upheld. See Posado v. TVman, 437 F.2d f]a (pr> cir. 1970), aff'd 

?_/ 

402 U.S. 091 (1971). 

57 rppcllcc has asserted before this ci ur^t that the chance in the 
treatment ef fire insurance v;as'^ ^nj.^s. 7 s argued in her 

erininal brief, .Appellant urecs that any reduction in a maximum 
or any rarint.4.f terxfits t-hrough a r.axiir.um is impcrmissablc whe¬ 
ther or not ^ mini mis. See Frief of ,'ppcll ant at 21-22. ITore— 
ever, based on a 10% incidence; of fire* insurance allotments, the 
District Court found the elimination ef fire insurance as a sepa¬ 
rate factor to be sicnificant and defendant has n-^t demonstrated 
that tliis conclusion is errcnecus cr that there v.\as any change 
in the recipients' need for fire insurance on Fovembor 1, 1!'70. 

See 7orendix at 7-74, n.6; Pocado v. '’yman, •'■37 .^.2d fl9, 6 30 
( 2 d cir. 1970). 
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c. coiiCLUSior \ 

1 \ 

\ 

For the reasons stated above, Appellants continue to urp^ 
this court to reverse the lov’cr court's order of f’ay , IT?^ 
arantinr judenrent for Defendant on the shelter oxceptirn issue and 
further urcos this court to affirm the lover court's opinicr of ray 
0, 157/ and order of July ir, 157/ on the fire insurance issue. 



respectively suhritted, 


JoRn"/^ Dooley, III » 
Verinont Le^al Aid, Inc. 

150 Cnerry Ftrcct - Box 562 
BurlirKTton, Vemont 05/01 
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Foley Square 
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Dear Mr. Fusaro: 
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